








STATE OF OHIO
STATE PERSONNEL BOARD OF REVIEW

Yvonne Muhammad, Case No. 05-REM-03-0083
Appellant
V. May 17, 2006

Montgomery County Treasurer,
Elaine K. Stevenson

Appellee Hearing Officer

REPORT AND RECOMMENDATION
To the Honorable State Personnel Board of Review:

This cause came on to be heard due to Appellant’s timely appeal of her removal
from employment with Appellee, Montgomery County Treasurer. A record hearing was
held in this matter on December 19, 2005. Appeliant was present at record hearing and
was represented by Jason P. Matthews and Jeffrey M. Silverstein, Attorneys at Law.
Appellee was present through its designee, Nancy Kelly, Chief Deputy Treasurer, and was
represented by Assistant Prosecuting Attorney Laura L. Wilson.

The jurisdiction of the State Personnel Board of Review over the subject matter of
this proceeding was established pursuant to sections 124.03(A) and 124.34 of the Ohio
Revised Code.

The O.R.C. 124 .34 Order of Removal issued to Appellant stated as grounds for her
removal:

Specifically: malfeasance/nonfeasance and other failure of
good behavior.

On January 27, 2005 payments entrusted o the office were
strewn on the floor of the vault where they had been left for
safe-keeping overnight. You were one of four people who
entered the vault that morning and the last person in the vault
immediately preceding the discovery of the scattered
documents. A subsequentinvestigation of all employees seen
in the vault that morning indicates that you are responsible for
the scattered documents. Your statement as to the events is
not consistent with the accounts of the three other people seen
tn the vault that morning. You also admitted seeing the work
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on the floor and making no statement about it to anyone; nor
did you attempt to reconstruct the work yourself. When
questioned why you did not report or do anything to pick up the
work, you stated that “It's not my job.” When questioned about
this event you became loud, abusive and insubordinate toward
your supervisor and manager, creating such disruption it was
necessary to instruct you to leave the workplace. These are
extremely serious matters which go to the heart of the trust
and confidence which the Treasurer and taxpayers must have
in all employees of the Treasurer's office. Your serious
misconduct in this circumstance mandates your removal.

STATEMENT OF THE CASE

At record hearing, Appeliee called five witnesses: LaTonya Maclin, a Cashier for
the Montgomery County Treasurer; Melissa Kramer, an Analyst for the Montgomery County
Treasurer; Katherine Littiejohn, the Supervisor of the Cash Management Division of the
Montgomery County Treasurer; Georgia Johnson, the Assistant Treasurer of the Cash
Management Division; and Nancy Kelly, the Chief Deputy Treasurer for the Montgomery
County Treasurer. At record hearing, Appellant called two witnesses: Vickie Ayers, an
Investment Analyst for the Montgomery County Treasurer; and Alice L. Carter, a Specialist
2 for the Montgomery County Treasurer.

LaTonya Maclin testified that she has been employed by Appellee as a Cashier for
approximately three years. Ms. Maclin stated that the Treasurer's office contains a vault
that measures approximately ten feet by ten feet. The witness explained that there is an
anterior vault, which is protected by a gated door. She stated that the key for the vault door
is usually kept on her desk or the desk in front of her. Ms. Maclin indicated that the interior
vault is not accessible to the cashiers. Ms. Maclin noted that a wheeled cart is stored in
the center of the anterior vault during seasonal work periods. Ms. Maclin indicated that
trays, bins, cashiers’ drawers, and the previous day’s unprocessed checks are stored on
the wheeled cart. Ms. Maclin stated that the position of her desk in the office provides a
clear view of the vault,

Upon further questioning, Ms. Maclin testified that, on January 27, 2005, she arrived
for work at the Treasurer’s office at approximately 7:30 a.m. Ms. Maclin stated that she
turned off the alarm, opened the vault, and retrieved the cashiers’ drawers and various
documents to set up for the day’s business. Ms. Maclin recalled that she made four or five
trips into the vault that morning. Ms. Maclin stated that Dennis Vogt entered the vault that
morning to retrieve a large tray that contained unprocessed mail. Ms. Maclin indicated that
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Mr. Vogt was the only employee to enter the vault prior to her and Appellant entering the
vault at the same time that morning. Ms. Maclin recalled that when she and Appellant
entered the vault, she was standing immediately to the right of the vauit entrance and
Appeliant was standing toward back of the vault, in the far right corner. Ms. Maclin stated
that she saw no documents lying on the fioor of the vault that morning. Ms. Maclin noted
that Appellant remained in the vault for a few seconds after she left. Ms. Maclin recalled
that, a short time after she and Appellant left the vault, Supervisor Kathy Littlejohn entered
the vault and discovered checks lying on the floor. Ms. Maclin indicated that upon
discovering the checks on the vault floor, Ms. Littlejohn questioned her regarding the
documents. Ms. Maclin stated that if she had seen documents lying on the vault floor, she
would have picked them up and informed Ms. Littlejohn. Ms. Maclin noted that she would
have noticed if any other employees had entered the vault that morning. Ms. Maclin
identified Appellee’s Exhibit 3 as a copy of her written response to Appellee’s questions
regarding the January 27, 2005 incident.

On cross-examination, Ms. Maclin stated that her view of the vault is limited to the
area near the gated door, and she indicated that she wouid have to leave her desk to view
the interior of the vault. Ms. Macklin confirmed that she did not see the checks lying on the
floor, nor did she hear any crashing noises while Appellant was in the vault. Ms. Maclin
indicated that there is no written policy regarding picking up checks that are lying on the
floor of the vault.

On redirect examination, Ms. Maclin stated that Appellant would have had to watk
past the cart to get to the far right corner of the vault. Ms. Maclin further stated that none
of the bins or trays on the cart were disturbed.

On re-cross examination, Ms. Maclin acknowledged that she did not know whether
the particular documents that were lying on the vault floor were actually on the trays or bins
that were stored on the cart.

Melissa Kramer testified that she is employed by Appellee as an Analyst. Ms.
Kramer indicated that she is responsible for reconciliations and audits of accounts. Ms.
Kramer stated that, on January 27, 2005, she arrived at work at approximately 7:40 a.m.
The witness noted that she left at approximately 8:50 a.m. for a personal emergency, and
that she returned at approximately 9:30 a.m. Ms. Kramer recalied that when she returned
to the office, she entered the office of a coworker, Nikki Jaworski. Ms. Kramer stated that,
while she was talking with Ms. Jawaorski, she overheard loud voices coming from the
conference room across the hall. The witness stated that she heard the voices of Kathy
Littlejohn, Georgia Johnson, and Appellant. Ms. Kramer indicated that Ms. Littlejohn and
Ms. Johnson were speaking in a normal tone, and that Appellant’s voice was very loud.
She recalled that she heard Appellant stating that she did not knock any documents off
the cart, and that she did not appreciate be accused. Ms. Kramer stated that Appellant’'s
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voice grew consistently louder and defensive. Ms. Kramer stated that Appeliant demanded
that another employee be questioned. The witness recalled that she heard Ms. Johnson
asking Appellant to caim down and to speak in a respectful manner. Ms. Kramer stated
that Appeliant responded that she did not have to respect her. Ms. Kramer indicated that
she became concerned that taxpayers in the lobby might overhear the conversation in the
conference room. Ms. Kramer recalled that the Treasurer, Hugh Quill, and the Deputy
Treasurer, Nancy Kelly, went into the conference room. Ms. Kramer stated that she heard
Appellant explain to Ms. Kelly and Mr. Quill that she was not respectfu! during the interview
because she was not being shown any respect.

Upon further questioning, Ms. Kramer stated that she was embarrassed by the
incident, and she noted that the office was tense and uncomfortable as a result of what
had occurred in the conference room. Ms. Kramer confirmed that she assisted in resorting
the checks, bills, and envelopes that had been scattered on the vault floor. She noted that
it took some time to resort those documents because taxpayer bills are sorted by payment
method and there are eight different seasonal sorts. Ms. Kramer identified Appeliee’s
Exhibit 6 as a copy of her response to questions regarding the January 27, 2005 incident,
and Appellee’s Exhibit 12 as a copy of her recollections of the events of January 27, 2005.
Ms. Kramer noted that she composed that document the day of the incident and on
January 28, 2005.

On cross-examination, Ms. Kramer confirmed that she was not present when
Appellant entered the conference room on January 27, 2005. Ms. Kramer acknowiedged
that she did not hear the entire conversation, nor did she hear all the remarks made during
the interview. Ms. Kramer confirmed that she heard Ms. Johnson ask Appellant to calm
down. Ms. Kramer stated that she felt that Appeliant was behaving in a very disrespectful
manner during the interview with Ms. Littlejohn and Ms. Johnson. Ms. Kramer confirmed
that she was seated in Nikki Jaworski's office, which is across the hall from conference
room. On re-direct examination, Ms. Kramer indicated that she heard the conversation
through the wall of Ms. Jaworski's office. Ms. Kramer noted that Ms. Jaworski's office does
not share a wall with conference room and the conference room is approximately twenty
feet from Ms, Jaworski's desk.

Katherine Littlejohn testified that she is employed by Appellee as the Supervisor of
the Cash Management Division. Ms. Littlejohn indicated that she supervises the cashiering
staff and the analysts to ensure cashiers are balanced and daily reports are prepared. Ms,
Littlejohn noted that she was Appellant's immediate supervisor for one month.

Ms. Littlejohn testified that, on the evening January 26, 2005, she and Georgia
Johnson sorted and bundled taxpayer documents for processing the following day. Ms.
Littlejohn indicated that the sorted items were placed in labeled bins on the seasonal cart,
which was stored in the vault. Ms. Littlejohn recalled that when she entered the vault to
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retrieve those documents on the morning of January 27, 2005, she discovered that the bin
containing her sorted documents had been knocked off the cart and the documents were
scattered on the fioor of the vault. Ms. Littiejohn stated that she immediately gathered the
documents and informed Ms. Johnson. She recalled that she and Ms. Johnson searched
the vault to make sure that no documents had slid under the door of the interior vault. She
noted that they discovered some checks and parcels under a cabinet. Ms. Littlejohn
further noted that, as she entered the vault that morning, Appellant was exiting the vault.
Ms. Johnson stated that upon learning of the problem in the vault, the decision was made
to question each employee to determine who had knocked the bin and its contents off the
cart. Ms. Littlejohn indicated that she and Ms. Johnson interviewed the employees.

Ms. Littlejohn testified that she and Ms. Johnson met with Appeliant in the
conference room. She recalled that when she asked Appellant if she noticed any
documents lying on the floor of the vault that morning, Appellant stated that she had seen
the documents lying on the floor. Ms. Littlejohn further recalled that when she asked
Appeliant why she did not let her know that there were documents on the vault floor,
Appellant responded that it was not her responsibility. Ms. Littlejohn noted that she
explained to Appellant that the Treasurer's office must rely upon all of its employees to
ensure the security of taxpayers’ checks and documents. Ms. Littlejohn recalled that
Appellant replied that the employees do all the work and management does nothing. Ms,
Littlejohn further recalied that Ms. Johnson interrupted Appellant and informed her that if
she had seen the documents lying on the vault floor and failed to report this, she would
receive a written reprimand. The witness recalled that Appellant's voice became louder,
and she stated, “this is bull, this is not fair." She indicated that Ms. Johnson told Appellant
to *hold on,” and she instructed Appellant to speak in a respectful manner. Ms. Littlejohn
recalled that Appellant stated that she was not going to respect Ms. Johnson if Ms.
Johnson did not show her respect. Ms. Littlejohn indicated that the interview became
unmanageable, and that both Appellant's and Ms. Johnson's voices were loud. Ms.
Littlejohn recalled that Ms. Johnson left the conference room for approximately four
minutes. Ms. Littlejohn stated that, during this period of time, she and Appellant calmly
exchanged a few words. Ms. Littlejohn recalled that Appellant repeated her comments
concerning respect. Ms. Littlejohn indicated that the Treasurer and the Deputy Treasurer
entered the conference room, and that Mr. Quill asked Appellant if she had seen the
documents lying on the vault floor. The witness recalled that Appellant replied that she had
seen the documents and that she did not report this to anyone. Ms. Littlejohn identified
Appellee’s Exhibit 7 as a copy of her responses to Appellee’s initial investigatory questions,
and Appellee's Exhibit 14 as a copy of her written statement conceming the January 27,
2005 interview with Appellant. The witness indicated that she composed her statement on
January 27, 2005.
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On cross-examination, Ms. Littlejohn confirmed that, during Appeliant’s interview,
Ms. Johnson informed Appellant that she would receive a written reprimand for failing to
notify someone that there were documents lying on the floor of the vault. Ms. Johnson
further confirmed that Appellant became angry after Ms. Johnson mentioned the written
reprimand. Ms. Littlejohn indicated that Appeliant spoke with her in a normal tone of voice
when they were alone in the conference room. Upon further questioning, Ms. Littiejohn
stated that when Mr. Quill questioned Appellant regarding the documents in the vault,
Appellant responded in a respectful manner.

Georgia Johnson testified that she is employed by Appellee as the Assistant
Treasurer of the Cash Management Division. Ms. Johnson indicated that she is
responsible for overseeing the operations of that division and she noted that she is
Katherine Littlejohn’s immediate supervisor. Upon further questioning, Ms. Johnson
explained that because the Treasurer’s office is responsible for the custody of taxpayer
documents, all employees must act responsibly to ensure that these documents are
secure.

Ms. Johnson recalied that, on the morning of January 27, 2005, Ms. Littlejohn
informed her that she had discovered documents scattered on the floor of the vault. Ms.
Johnson recalled that she accompanied Ms. Johnson to the vault to ensure that all of the
documents had been retrieved. Ms. Johnson noted that they discovered additional
documents under the cabinet and under the door to the interior vault. Ms. Johnson
recalled that Ms. Maclin stated that she did not observe any documents lying on the floor
of the vault as she was preparing for the day’s business. Ms. Johnson also noted that Ms.
Littlejohn had indicated that Appellant was ieaving the vault at the same time she entered
the vault and discovered the documents lying on the fioor.

Upon further questioning, Ms. Johnson testified that management made the
decision t{o interview all employees present that morning and to issue a written reprimand
to any employee who noticed the documents lying on the floor of the vault and who failed
to notify management. Ms. Johnson indicated that their first interview was with Appeliant.
Ms. Johnson stated that Appellant admitted that she saw the documents lying on vault
floor. Ms. Johnson recalled that when Appellant was asked why she did not report her
observation, Appellant replied that it was not her job and that she entered the vault to
retrieve her escrow documents. Ms. Johnson stated that the conversation began calmly;
however, as Ms. Littlejohn began to guestion Appellant, Appellant became loud. Ms.
Johnson stated that she repeatedly asked Appellant to, “hold on,” and, at one point, she
raised her hand for Appellant to stop speaking. Ms. Johnson indicated that Appellant
became louder and told the witness not to point at her and not to talk to her like a child.
Ms. Johnson indicated that, at this point, she left the conference room to ask the Treasurer,
Hugh Quill, and Deputy Treasurer, Nancy Kelly, to assist in the interview. Ms. Johnson
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recalled that when Mr. Quill entered the conference room, he asked Appellant if she
noticed the documents lying on the vault floor. She recalled that Appeliant replied that she
had seen the documents. Ms. Johnson stated that when Mr. Quill asked Appellant why
she had not reported this to anyone, she told him that it was not her job. Ms. Johnson
indicated that Appellant was placed on paid administrative leave pending an investigation.
Ms. Johnson identified Appellee’s Exhibit 15 as a copy of her written statement regarding
the January 27, 2005 interview with Appeliant. Ms. Johnson indicated that she composed
her statement on January 27, 2005. Ms. Johnson identified Appellee’s Exhibit 18 as a
copy of her notes concerning a telephone conversation she had with Appellanton February
4,2005. Ms. Johnson noted that Appellant had been instructed to call the office each day
to determine whether she should report {o work.

On cross-examination, Ms. Johnson testified that Mr. Quill, Ms, Kelly, the withess,
and Ms. Littiejohn made the decision to issue a written reprimand o any employee who
noticed the documents lying on the vault floor and who failed to notify management. Ms.
Johnson confirmed that she informed Appellant that she would receive a written reprimand
because she failed to notify management that there were documents lying on the floor of
the vault. Ms. Johnson recalled that she left the conference room after Appeliant told her
not to point at her and not to treat her like a child. Ms. Johnson indicated that Appellant
was quiet when Mr. Quill and Ms. Kelly entered the conference room.

Nancy Kelly testified that she has been employed by Appeliee for approximately
eleven years. Ms. Kelly stated that she has held the position of Deputy Treasurer for the
past three years. Ms. Kelly indicated that she reports directly to the Treasurer. Ms. Keily
stated that her job responsibilities include assisting managers, disseminating information,
and handling personnel matters.

Ms. Kelly recalied that, on the morning of January 27, 2005, Ms. Johnson and Ms.
Littlejohn informed her and the Treasurer that documents had been knocked off the
seasonal cartonto the floor of the vault. Ms. Kelly explained that she was concerned about
the situation in the vault because it is extremely important that checks and parcels be
safeguarded due o the sums of money handled by the Treasurer's office and due to the
trust the public has placed in the Treasurer’s office. Ms. Kelly indicated that management
made the decision to initiate an investigation by interviewing all employees present that
morning. Ms. Kelly recalled that, later that moming, Ms. Johnson came into her office and
requested that she accompany her to the conference room because Appellant was
reacting badly to being questioned. Ms. Kelly recalied that she and Mr. Quill entered the
conference room a short time thereafter. She recalled Mr. Quill asking Appellant if she had
noticed the documents lying on the floor of the vault. Ms. Kelly indicated that Appeliant
admitted to noticing the documents lying on the floor of the vault. Ms. Kelly stated that
when Mr. Quill asked Appellant why she did not notify someone of this, Appellant
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responded that it was not her job and that the vault is the cashiers’ responsibility. She
recalled that Appellant indicated that she entered the vault to retrieve her escrow
documents. Ms. Kelly recalled that Mr. Quill informed Appellant that she would receive a
written reprimand for failing to notify management that there were documents lying on the
floor of the vault.

Upon further questioning, Ms. Kelly recalled that she followed Appellant after
Appellant left the conference room. Ms. Kelly noted that she overheard Appellant
discussing what had occurred during her interview with a coworker. Ms. Kelly recalled that
she asked Appellant to be quiet. Ms. Kelly indicated that she lost her temper with
Appellant, and she noted that she immediately apologized for this. Ms. Kelly recalled that
she instructed Appellant go home for the day and that she escorted Appellant to the door.

Ms. Kelly identified Appellee’s Exhibit 26 as a copy of the memorandum placing
Appellant on paid administrative leave. Ms. Kelly noted that she instructed Appellant to call
in each day and speak with her immediate supervisor to determine if she was to report to
work. Ms. Kelly identified Appellee’s Exhibit 18 as a copy of Ms. Johnson’s notes regarding
her February 3, 2005 telephone conversation with Appellant. Ms. Kelly identified Appellee’s
Exhibit 19 as a copy of her recollections of her February 4, 2005 telephone conversation
with Appellant. Ms. Kelly identified Appellee’s Exhibit 20 as a copy of her recollections of
telephone conversations with Appellant that took place in February 2005. Ms. Kelly
identified Appeliee’s Exhibits 3 through 11 as copies of employees' responses to questions
concerning the January 27, 2005 incident. Ms. Kelly identified Appellee’s Exhibit 12, 13,
14, and15 as copies of written statements from Melissa Kramer, Nicolette Jaworski,
Katherine Littlejohn, and Georgia Johnson. Ms. Kelly identified Appeliee’s Exhibit 16 as
a copy of her writien statement regarding the January 27, 2005 incident. Ms. Kelly
indicated that she composed her statement on January 27, 2005. Upon further
questioning, Ms. Kelly stated that, based on the information obtained during the
investigation, Appellee determined that Appellant was responsible for knocking the
documents off the cart and onto the floor of the vault.

Ms. Kelly identified Appellee’s Exhibit 25 as a copy of Appeliee’s February 22, 2005
notice to Appellant regarding her pre-disciplinary hearing, which was held on March 2,
2005. Ms. Kelly identified Appeliee’s Exhibit 28 as a copy of a letter from Jason P.
Matthews indicating that he would be representing Appeliant at her pre-disciplinary hearing.
Ms. Kelly identified Appellee’s Exhibit 27 as a copy of Appellant's O.R.C. 124 .34 Order of
Removal, effective March 3, 2005. Ms. Kelly indicated that Appeliant received the removal
order on March 3, 2005.

Upon further questioning, Ms. Kelly stated that Appellant’s irresponsible attitude
regarding documents entrusted to the Treasurer's office and her inappropriate behavior
during her investigatory interview constitute serious misconduct.
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On cross-examination, Ms. Kelly testified that Appellant’s performance evaluations
were considered in the decision to terminate Appellant's employment. Ms. Keliy confirmed
that she composed the memorandum labeled as Appellee’s Exhibit 26. Ms. Kelly further
confirmed that Mr. Quill informed Appellant on January 27, 2005 that she would receive
a written reprimand for failing to notify management that there were documents lying on
the flioor of the vault. Ms. Kelly stated that, after questioning Appellant, Mr. Quill fold
Appellant to go back to work. Ms. Kelly confirmed that she instructed Appellant to go home
shortly after Appellant left the conference room that morning.

Upon further cross-examination, Ms. Kelly stated that Appellant admitted that she
noticed the documents lying on the floor of the vault but she did not admit to knocking the
documents off the cart . Ms. Kelly noted that Appellant’s failure to notify someone that
there were documents lying on the floor of the vauit, her explanation for not notifying
someone of this, and her behavior when questioned by her supervisors were serious
issues. Ms. Kelly indicated that, based upon Appellee’s investigation, she believes that
Appeliant did knock the documents off the cart. Ms. Kelly acknowledged that no one
actually witnessed Appellant knocking the documents off the cart.

Onre-direct examination, Ms. Kelly noted that Mr. Quill was not aware of Appeliant’s
loud and abusive behavior toward Ms. Littlejohn and Ms. Johnson at the time he informed
Appellant that she would receive a written reprimand for failing to notify management that
there were documents lying on the floor of the vault. Ms. Kelly stated that, at the pre-
disciplinary hearing, Appellant was given the opportunity to respond to the charges made
against her. Ms. Kelly explained that she instructed Appellant to leave the office on
January 27, 2005, because she felt that Appellant’'s presence was continuing to cause
disruption. Ms. Kelly noted that none of the other employees who were interviewed were
abusive or loud.

in her case in chief, Appellant called Vickie Ayers as a witness. Ms. Ayers testified
that she is employed by Appellee as an Investment Analyst. Ms. Ayers indicated that her
work station is diagonal to the conference room, and that Nikki Jaworski's office is nearest
to the conference room. The witness stated that she has heard people talking in the
conference room. Ms. Ayers indicated that was at the office on the morning of January 27,
2005. Ms. Ayers indicated that she noticed Appellant enter the conference room that
morning. Upon further questioning, Ms. Ayers stated that she had no recollection of
hearing voices emanating from the conference room that morning.

On cross-examination, Ms. Ayers stated that she does not recall if she heard voices
emanating from the conference room the morning of January 27, 2005. Ms. Ayers
acknowledged that there could have been voices emanating from the conference that
morning.
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Alice L. Carter testified that she is employed by Appeliee as a Specialist 2. Ms.
Carter indicated that she was at the office on the morning of January 27, 2005, and that
she had a conversation with Appellant that morning. She recalled that Appellant
approached her and told her that she had been accused of scattering documents on the
floor of the vault. Ms. Carter further recalled that Ms. Kelly approached her desk and toid
Appellant to shut-up and to go home for the day. Ms. Carter indicated that both Appellant
and Ms. Kelly spoke in a normal tone of voice, and she indicated that Appellant was not
disruptive. Ms. Carter stated that Appeliant complied with Ms. Kelly’s instructions to go
home.

On cross-examination, Ms. Carter confirmed that Appellant told her that she had
been accused of knocking documents off the cart in the vault.

FINDINGS OF FACT

Based on the testimony presented and evidence admitted at record hearing, and
the entirety of the record, | make the following findings of fact:

1. Prior to her removal, Appellant was employed by Appellee, the Montgomery County
Treasurer, as a Cash Management Analyst. Appellant was responsible for handling
escrow accounts. Appellant’s immediate supervisor was Katherine Littlejohn, the
Supervisor of the Cash Management Division. Ms. Littlejohn’s immediate supervisor
is Georgia Johnson, the Assistant Treasurer of the Cash Management Division.
Hugh Quill is the Montgomery County Treasurer.

2. Appellee is responsible for the custody, collection and handling of Montgomery
County real estate tax payments.

3. The Cash Management Division’s office contains a vault. The anterior vault is
approximately ten feet by ten feet. The interior vault has a separate door and is not
accessible to the cashiers. A wheeled cart is stored in the center of the anterior
vault during seasonal work periods. Trays, bins, and the previous day's
unprocessed work are stored on the wheeled cart. Due to the small size of the
anterior vault and the position of the wheeled cart, any documents lying on the floor
of the vault would be noticed by anyone who entered the vault.

4. On the morning of January 27, 2005, LaTonya Maclin, a Cashier in the Cash
Management Division, arrived at work. Ms. Maclin opened the vault and began
retrieving the cashiers’ drawers. Upon her last trip into the vault, Appellant also



Yvonne Muhammad
Case No. 05-REM-03-0083
Page 11

entered the vault to retrieve her work. Ms. Maclin saw nothing out of place in the
vault as she exited the vault and Appellant remained in the vault for a few seconds.
As Appellant exited the vault, Katherine Littlejohn entered the vault to retrieve her
work. No other employees entered the vault until Ms. Littlejohn entered to retrieve
her work. Ms. Littlejohn discovered that a group of taxpayer documents, which had
been sorted and stored in a bin on the seasonal cart, had been knocked off the cart
and were strewn on the floor of the vault.

5. On the morning of January 27, 2005, Appeliee decided to investigate the matter of
the documents found lying on the floor of the vault and to issue a written reprimand
to any employee who had observed the documents on the floor of the vault and who
failed to notify management. Ms. Littlejohn and Ms. Johnson interviewed the

employees.

6. Ms. Littlejohn and Ms. Johnson initiated their interview with Appellant in a calm and
professional manner. Appellant reacted to be questioned in a contentious manner.
When Appellant was guestioned, she stated that she did notice the documents lying
on the floor of the vault. When Appeliant was asked by her supervisor why she did
not report that there were documents lying on the floor of the vault, Appellant stated
that it was not her job. Appellant’'s supervisor expressed to Appellant that the
Treasurer's office expects all of its employees to act responsibly in order to ensure
the security of the taxpayer documents entrusted to the Treasurer's office.
Appetlant responded that the employees do all the work and management does
nothing. Appellant was informed by a supervisor that she would be written up for
failing to notify someone that there were documents lying on the floor of the vault.
Appellant was extremely loud during much of the interview, shouting that it was bull
and it was not fair. At one point, Ms. Johnson instructed Appellant to speak to her
in a respectful manner. Appellant continued to raise her voice and responded that
she was not going to show her respect because she was not being shown respect.
Ms. Johnson left the conference room to seek assistance from the Treasurer.

7. Appellant’s behavior during the investigatory interview was disruptive, in that a
coworker seated in the office across the hall could hear Appellant shouting and she
became concerned that taxpayers might overhear, and the Montgomery County
Treasurer had to intercede in the investigatory interview.

8. Appellant regained her composure after Ms. Johnson left the conference room to
seek assistance from the Treasurer. Appellant was calm and respectful when
questioned by the Treasurer. Appellant confirmed that she noticed the documents
lying on the floor of the vault and that she did not notify anyone of this. The
Treasurer instructed Appellant to return to her work.
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9. The Deputy Treasurer followed Appellant as she left the conference room and
observed Appellant discussing her interview with a coworker. In order {o prevent
further disruption in the workplace, the Deputy Treasurer instructed Appellant to go
home. While there was some tension between Ms. Kelly and Appellant, their
conversation was brief and Appellant complied with Ms. Kelly's instructions to go
home.

10.  Appellant was placed on paid administrative leave pending the outcome of the
investigation.

11.  OnMarch 2, 2005, a pre-disciplinary hearing was given to Appellant, at which time
she had an opportunity to respond to the charges made against her.

12.  On March 3, 2005, Appeliant was removed from employment with Appellee for
malfeasance, nonfeasance, insubordination, and other failure of good behavior.

13.  Appellant received her O.R.C. 124.34 Order of Removal on March 3, 2005.

14.  There is no evidence that Appellant had any previous discipline.

CONCLUSIONS OF LAW

O.R.C. 124.34(A) provides that the tenure of every employee in the classified civil
service of the state shall be during good behavior and efficient service, and no such
employee shall be reduced in pay or position, fined, suspended or removed, except for one
or more of the enumerated grounds listed in this statute, grounds that include
malfeasance, nonfeasance, insubordination, and any other failure of good behavicr. Inan
appeal of a disciplinary action taken pursuant to O.R.C. 124.34, this Board may affirm,
disaffirm, or modify the judgment of the appointing authority.

O0.A.C. 124-3-06 provides that the appointing authority shall prove, by a
preponderance of the evidence, the factual allegations contained in a disciplinary order.
Failure to prove all the allegations contained in an order does not, as a matter of iaw,
require disaffirmance of an order.

The issues before this Board are whether Appellant is guilty of malfeasance,
nonfeasance, insubordination, and other failure of good behavior, and whether Appellant’s
removal was appropriate discipline. The terms malfeasance, nonfeasance, insubordination,
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and failure of good behavior are not defined by Chapter 124. of the Ohio Revised Code.
However, Black’s Law Dictionary defines “malfeasance” as the doing of an act which a
person ought not to do. “Nonfeasance” is defined as the omission of an act which a
person ought to do. “Insubordination” is defined as disobedience to constituted authority.
Refusal to obey some order which a superior officer is entitled to give and have obeyed.
“Failure of good behavior" is defined as behavior contrary fo recognized standards of
propriety and morality, misconduct or wrong conduct.

The allegations contained in Appellant's O.R.C. 124.34 Order of Removal are as
foliows: 1) On January 27, 2005, Appellant knocked taxpayer documents off a cart stored
in the office vault. 2) Appellant observed those documents lying on the floor of the vault
and failed to notify management. 3) During an investigatory interview conducted by
Appellant’'s immediate supervisor and the Assistant Treasurer of the Cash Management
Division, Appellant became loud, abusive, and insubordinate and caused such a disruption
that it became necessary to instruct Appellant to leave the workpiace.

The testimony presented and evidence admitted established that Appellee is
responsible for the custody, collection, and processing of property tax payments collected
in Montgomery County. Appellant was employed by Appellee as a Cash Management
Analystinits Cash Management Division. Katherine Littlejohn is the Supervisor of the Cash
Management Division and Georgia Johnson is the Assistant Treasurer of the Cash
Management Division. The Cash Management Division’'s office contains a vault. The
anterior vault is approximately ten feet by ten feet. There is an interior vault with a
separate door. The interior vault is not accessible to the cashiers. Awheeled cart is stored
in the center of the anterior vault during seasonal work periods. Trays, bins, cashiers’
drawers, and the previous day's unprocessed checks are stored on the wheeled cart.

The testimony presented at record hearing established that, on the morning of
January 27, 2005, Ms. Littiejohn entered the anterior vault to retrieve her work from the
previous day. Ms. Littlejohn discovered that taxpayer checks, which had been sorted the
previous evening and placed in a bin on the wheeled cart, had been knocked off the cart
and onto the floor of the vault. Cashier LaTonya Maclin testified that she arrived at work
at approximately 7:30 a.m. on the morning of January 27, 2005, and that she opened the
vault and began retrieving the cashiers’ drawers stored in the vault. Ms. Maclin testified
that during a trip into the vault, Appellant entered the vault with her to retrieve her escrow
documents, which were stored in the far right corner of the anterior vault. Ms. Maclin
testified that she did not see documents lying the fioor of the vault as she exited the vault
and Appellant remained in the vault. Ms. Maclin noted that the position of her desk in the
office provides a clear view of the vault and that she did not see any employees enter the
vault after Appellant exited and Ms. Johnson entered the vault.



Yvonne Muhammad
Case No. 05-REM-03-0083
Page 14

Because of the small size of the vault and the position of the wheeled cart, an
employee entering the vault would notice any documents lying on the floor of the anterior
vault. Ms. Maclin’s uncontroverted testimony established that she saw no documents lying
on the floor of the vault as she left the vault, that Appeliant remained in the vault, and that
Appeliant was the last employee in the vault immediately preceding the discovery of the
documents on the floor. Although Ms. Maclin did not witness Appellant knock documents
off the cart, her testimony regarding her observations as she left the vault, and the fact that
Appellant remained in the vault and no other employees entered the vault, indicates that
it is more likely than not that Appellant knocked the documents off the cart. Such a
conclusion is sufficient to establish by a preponderance of the evidence that Appellant
knocked documents off the cart onto the floor of the vault on January 27, 2005. It should
be noted, however, that there was no evidence that the documents were purposely
knocked off the cart. Therefore, since it appears that the documents were inadvertently
knocked off the cart, ! find that Appellant’s conduct in this instance did not constitute
malfeasance, nonfeasance, or failure of good behavior within the meaning of O.R.C.
124.34.

The testimony presented and evidence admitted established that Appellee
investigated the incident in the vault and decided to issue a written reprimand to any
employee who noticed the documents lying on the floor of the vault and who failed to notify
management.

On the moming of January 27, 2005. Katherine Littlejohn, the Supervisor of the
Cash Management Division, and Georgia Johnson, the Assistant Treasurer of the Cash
Management Division, questioned each employee. Ms. Littlejohn and Ms. Johnson
initiated their interview with Appellant in a calm and professional manner; however,
Appellant responded to being questioned by raising her voice and responding to questions
in a defiant manner. When Appellant was asked by her supervisor why she did not notify
someone that there were documents lying on the floor of the vault, Appellant stated that
it was not her job. Ms. Littlejohn and Ms. Johnson expressed to Appellant that because
the Treasurer's office is responsible for the custody of taxpayer documents, all of its
employees must act responsibly to secure those documents. Appellant replied that the
employees do all the work and management does nothing. Ms. Johnson testified that she
told Appellant that she would receive a written reprimand for failing to notify someone that
there were documents lying on the floor of the vault. Appeliant shouted that it was bull and
it was not fair. Appellant continued to raise her voice and to react angrily to her
supervisors' questioning. Appellant’'s voice became so loud that an employee seated in
the office across the hall could hear Appellant shouting through the wall. At one point, Ms.
Johnson had to raise her voice in an attempt to control the situation. Ms. Johnson
instructed Appellant to speak to her in a respectful manner. Appellant responded that she
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was not going to show her respect because she was not being shown respect. Ms.
Johnson testified that due to Appellant’s uncontrollable reaction to being questioned, she
left the conference room to ask the Treasurer, Hugh Quili, and the Deputy Treasurer,
Nancy Kelly, to assist in the interview.

It is noted that, when Mr. Quill questioned Appellant, she again stated that she
noticed the documents lying on the floor of the vault and that she did not report this to
anyone. Itis further noted that the record indicates that, during questioning by Mr. Quill,
Appellant was composed and she responded to Mr. Quill's questions in a calm and
respectful manner. Upon completion of the interview, Mr. Quill instructed Appellant to
return to work. However, when the Deputy Treasurer observed Appellant discussing her
interview with a coworker, she felt that Appellant’'s presence would cause further disruption
in the workplace. The record indicates that while there was tension between Ms. Kelly and
Appellant outside of the conference room, their conversation was brief and Appellant
complied with Ms. Kelly's instructions to go home.

Based on the foregoing examination of the testimony and evidence, 1 find that the
evidence is sufficient to establish that, during the January 27, 2005 investigatory interview,
Appellant was disrespectful toward her supervisors and Appellant caused disruption in the
office, in that a coworker seated in an office across the hall became concerned and the
Treasurer had to intercede in the interview. Accordingly, Appellee has demonstrated by
a preponderance of the evidence that Appeliant's conduct during the January 27, 2005
constituted failure of good behavior.

With regard to the charge of failing to notify management that there were documents
lying on the floor of the vault, it is important to note that Appellee is responsible for the
custody of taxpayers’ payments. In this case, the evidence established that Appeliant
noticed taxpayer documents lying on the floor of the vault, yet she walked passed these
documents and informed no one of the situation. Although Appellee cited no specific
policies or procedures violated by Appellant's conductin the vault, Appellant was employed
by Appellee as a Cash Management Analyst and she was responsible for handling
documents related to escrow accounts. As a Cash Management Analyst, Appellant should
be cognizant of the importance of the documents entrusted to the Treasurer's office and
she should notify management of any instances concerning improperly secured taxpayer
documents of which she is aware. Such a conclusion, combined with the uncontroverted
testimony at record hearing that Appellant showed a blatant disregard for the general
security of taxpayer documents, is sufficient to establish by a preponderance of the
evidence that Appellant's conduct in the vault on January 27, 2005 constituted
nonfeasance and failure of good behavior.
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The testimony and evidence indicates that the most serious charges against
Appellant concern her failure to notify management that there were documents lying on the
floor of the vault on January 27, 2005, and her inappropriate behavior during the January
27, 2005 investigatory interview. The testimony and evidence further indicates that
Appellee initially considered issuing a written reprimand to Appellant for failing to notify
management that there were documents lying on the floor of the vault; however,
Appellant's response to this situation resulted in harsher discipline. In considering the
discipline imposed upon Appellant, it is noted that there is no evidence in record that she
had any previous discipline.

After careful review of all the information contained in the record and a consideration
of the totality of the circumstances, | find that removal is too harsh. However, Appellant
should receive a lengthy suspension to put Appellant on notice that, should she exhibit
such indifference regarding documents entrusted to Appellee or any other inappropriate
behavior in the future, then Appellee would almost certainly be justified in removing
Appeliant from her position.

Therefore, 1 respectfully RECOMMEND that Appellant’s removal be MODIFIED to
a thirty-day suspension and that Appeliant receive any and all back pay and benefits due
her, subject to set off, pursuant to sections 124.03 and 124.34 of the Ohio Revised Code.

. Fa
Elaine K. Stévenson
Hearing Officer
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