
ORDER

matter came on
In

a thorough examination of the entirety of record, including a review of the
Report and Recommendation ofthe Administrative Law Judge, along with any objections to
that report which have been timely and properly filed, the Board hereby adopts the
Recommendation of the Administrative Law Judge.

Wherefore, it is hereby ORDERED that the instant appeal is DISMISSED.
Appellant has failed to meet his burden of proof to demonstrate, by a preponderance of
evidence, that the action taken by Appellee was the result ofAppellant making a report under
R.C. 124.341 (A).
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REPORT AND RECOMMENDATION

To the Honorable State Personnel Board of Review:

This matter came on for consideration pursuant to Appellant's April 1 2010,
filing of an appeal alleging that the revocation of his unclassified appointment
constituted a retaliatory action as prohibited by R.C. 124.341. A record hearing was
held in this matter on November 16 and 17,2010, and concluded with a third day of
testimony on April 13, 2011. Appellant was present at record hearing and was
represented by Michael A. Moses, attorney at law. Appellee was present through its
designee, John Weber, Deputy Director, Office of Workforce Development, and was
represented by Joseph N. Rosenthal, Assistant Attorney General.

The parties entered into the following stipulations prior to the beginning of

1.



TElnE~IT OF CASE

Deputy and had oversight of the Local Support and Oversight L-I!L~.' '''llL~lL''

headed by Thomas Hutter. He noted that Veterans' Services, headed by Appellant,
is a section or unit within that Bureau and explained that it consists of an external
program, which provides field staff and direct services to individuals, and an internal
program, which focuses on statewide activities and manages the Veterans' Relief
Fund.

Mr. Weber explained that Appellee's Veterans' Services program is fully
federally funded and noted that Appellee applies each year for a grant through the
U.S. Department of Labor to operate the program. He identified Appellee's Exhibit
21 as the grant application submitted for federal fiscal year 2009. The witness
explained that grant funds are primarily used to pay for the program's staff positions,
and in its application Appellee provides a narrative about the services that will be

data regarding demographics for the population to be served, and
the



witness observed that he expected an employee at Appellant's level of
responsibility to do more than simply identify the problem, and believed that he
would do what was needed to address the issue. Mr. Weber stated that he became
frustrated when he saw that Appellant was not taking sufficient action to fix the
staffing problem. and began researching and evaluating the situation himself. He
testified that he created a document recommending changes in the program in late
January or early February (Appellee's Exhibit 14); the witness recalled that he
sought feedback on his recommendations from colleagues in the Office of Local
Operations, which had housed Veterans' Services prior to its move to Workforce
Development in 2009.

Mr. Weber noted that one of the changes he recommended was that
Appellant be replaced as head of the program. He stated that he did not feel that
Appellant had necessary management skills, and observed that while Appellant

a aware of he did not bring solutions
had

so.



he consulted Janet Kaplan, who was the Human Resources
staff member assigned to work with the Office of orkforce Development, in
January or February 2010 and stated that he believed Ms. Kaplan was the individual
who advised him on the technical issues surrounding the proposed revocation of
Appellant's unclassifi·ed appointment.

The witness recalled that Appellant was notified of the revocation of his
unclassified appointment on March 26, 2010, in a meeting with Carolyn Borden­
Collins, who was the Assistant Deputy Director of Human Resources, Janet Kaplan,
and himself. He noted that Ms. Borden-Collins stated the action being taking,
explained Appellant's option.s, and provided him with a copy of the notificatio·n letter.

Mr. eber confirmed that on or about March 23, 2010, Appellant provided
him with a memorandum reporting wrongdoing, specifically that Appellee had

law by to maintain a specified number of employees in the
teStlTIE~a that Appellant's



Ms. Kaplan confirmed that she was aware of the concept of continuous
posting and stated that she was not aware why continuous posti.ng was not used to
maintain a pool of applicants for positions in the Veterans unit. She noted that
Appellee used different methods to recruit DVOS applicants, such as mass testing.

The witness recalled that she was involved in the March 2010 revocation of
Appellant's unclassified appointment and subsequent fall-back to a classified
position. She stated that Mr. Weber contacted her in February 2010 regarding the
personnel action and noted that she was researching Appellant's fall-back rights in
late February and early March 2010. Ms. Kaplan explained that R.C. 124.11(D)
provides that an employee in the unclassified service who previously held a
classified position may have fall-back rights to the same classified position or one in
the same pay range. She noted that Appellant was not.able to fall back into the
Field Operations position that he previously held because it had been converted

an unclassified position, but that she identified the Customer
Service Veterans Manager 1 as being in the same pay range.



was never taken past Mr. Hutter's level of management. Mr. Ashbaugh
noted that it was common knowledge that if the positions were not filled, the grant
money would be recovered. He confirmed that there had been reductions in grant
funds in prior years due to insufficient staffing and recalled specifically that grant
funds had been reduced in 1993.

Mr. Ashbaugh recalled that shortly before his retirement in 2009 he
investigated a complaint in the Toledo office involving unprofessional staff conduct.
He noted that after he conducted interviews and got statements from the individuals
involved in the incident he forwarded the information to Ms. Purviance to decide
whether or not she wanted to pursue the matter. The witness was not aware of the
outcome of the matter, as Ms. Purviance had not responded prior to his retirement.

Cheryl Stiles testified that she is presently employed by the U.S. Department
as the West Virginia Veterans' Employment and Training. She

was Veterans Unit as a
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Diana Jackson· testified that she was employed by Appellee as Assistant
Deputy Director of the Office for Workforce Development from February through
August 2010 and reported directly to John Weber. She indicated that she
supervised Alice Worrel and Mr. Hutter, who was responsible for oversight of the
Veterans' Services program.

Ms. Jackson confirmed that she attended biweekly management team
meetings with Mr. Weber, Mr. Hutter, Ms. Purviance and Appellant and noted that
she also interacted with Appellant on occasions when she needed information about
the Veterans' Services program. She explained that she understood the mission of
the program was to provide employment information and job training services to
veterans who faced additional barriers to employments.

The witness stated that as a condition of receiving federal grant funds under
Job·s Act, state programs are required to provide specific types of
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Appellant testified that he is presently employed by Appellee as a supervisor
at its Cincinnati call center. He noted that after his unclassifi·ed appointment was
revoked, he held a Veterans Program Manager 1 position within the Veterans'
Services program but subsequently applied for a different position. Appellant
observed that while in the Veterans Program Manager 1 position he continued to
perform some of the same duties that he performed as Director of the Veterans'
Services program.

Appellant recalled that Mr. Weber stated that his unclassified appointment
was revoked due to his failure to staff vacant positions. He indicated, however, that
he had no control over staffing because Ms. Purviance handled aU personnel
matters. Appellant testified that staffing was a constant issue for him, beginning
even before he accepted the Director's position. He noted that he had had many
conversations about staff with Mr. Creel and they had discussed as far back as

if positions were Appellee would lose grant money_



FINDINGS OF

The Veterans' Services program. is a section or unit within Appellee's Local
Area Support and Oversight Bureau, which is part of the Office of Workforce
Development. Veterans' Services is fully funded by a federal grant from the U.S.
Department of Labor and consists of an external program, which provides field staff
and direct services to individuals, and an internal program, which focuses on
statewide activities and manages the Veterans' Relief Fund. Grant funds are
primarily used to pay for the program's staff positions; the program is staffed by
Disabled Veterans Outreach Specialists (DVOS) and Local Veterans Employment
Representatives (LVER).

In November 2009, Appellant made John Weber aware through discussions
and weekly reports submitted at management meetings that there was a riskthat
Appellee would be required to forfeit some grant funding as a result of insufficient
staffing of DVOS positions. Mr. Weber directed Mr. Hutter and Appellant to work

Resources to necessary staff fill the positions and also
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Customer Service Veterans Program Manager 1.

Appellant provided Mr. Weber and other members of Appellee's
administration with a memorandum reporting wrongdoing, on March 23, 2010.
Appellant specifically alleged that Appellee had violated federal law by failing to
maintain a specified number of employees in the Veterans' Services program.

OAS certified Appellant's fall back rights to a Veterans Program Manager 1
position on March 24,2010.. Upon receiving the certification from OAS, Ms. Kaplan
prepared a notification letter to be provided to Appellant.

On March 26,2010, Appellant's unclassified employment was revoked and
he exercised his fall back rights pursuant to R.C. 124.11(0) to fill the position of
Veterans Program Manager 1. Appellant was notified of the revocation of his

on that date, a meeting with Carolyn Borden-Collins,
of Human Kaplan, and Mr.

CONCLUSIONS OF LAW



R.C.

(A) If an employee in the classified or unclassified civil service
becomes aware in the course of employment of a violation of state or
federal statutes, rules, or regulations or the misuse of public
resources, and the employee's supervisor or appointing authority has
authority to correct the violation or misuse, the employee may file a
written report identifying the violation or misuse with the supervisor or
appointing authority.

If the employee reasonably believes that a violation or misuse of
public resources is a criminal offense, the employee, in addition to or
instead of filing a written report with the supervisor or appointing
authority, may report it to a prosecuting attorney, director of law,
village solicitor, or similar chief legal officer of a municipal corporation,
to a peace officer, as defined in section 2935.01 of the Revised Code,

if violation or misuse of public resources is within the
the



have

Reducing the employee in payor position.

In order to establish a prima facie case, an employee in the classified or
unclassified civil service must demonstrate that he or she properly reported an
alleged violation or violations of state or federal statutes, rules, or regulations, or
misuse of public resources that he or she became aware of during the course of his
or her employment, and the empl.oyee must demonstrate that one or more
prohibited retaliatory actions were taken by Appellee.

In response to this Board's Apri.l 14, 2010, Procedural Order and
Questi.onnaire, Appellant indicated that he filed a written report with his appointing
authority on March 2010, alleging that Appellee's failure to maintain a specified
number of employees to carry out the mandates of the Jobs for Veterans Act
constituted a violation of a federal statute. I find that the document provided. by

to demonstrate that he complied with the reporting
I further that the Appellant's



Based upon the above analysis and upon a review of the complete record, I
find that Appellant has failed to meet his burden of proof to demonstrate by a
preponderance of the evidence, that the action taken by Appellee was the result of
Appellant making a report under R.C. 124.341(A). Therefore, I respectfully
RECOMMEND that the instant appeal be DISMISSED.


