
Casey - Aye
Lumpe - Aye
Tillery - Aye

ORDER

matter came on for consideration on the Report and Recommendation
Administrative Law Judge in the above-captioned appeal.

After a thorough examination of the record and a review of the Report and
Recommendation of the Administrative Law Judge, along with any objections to that report
which have been timely and properly filed, the Board hereby adopts the Recommendation of
the Administrative Law Judge.

Wherefore, it is hereby ORDERED that Appellant's order ofremoval, effective April
28, 2010,. be AFFIRMED, since the evidence revealed that the Appellant violated her last
chance agreement, pursuant to O.R.C. § 124.34



o

REPORT AND RECOMMENDATION

To the Honorable State Personnel Board of Review:

On or about April 28, 2010, the Ohio Department of Youth Services, Indian
River Juvenile Correction Facility, Appellee herein, served an Order of Removal, in
accordance with Ohio Revised Code Section 124.34, upon the Velinda Braithwaite,
an Operations Manager, and Appellant herein. That order alleged the following:

This will notify you that you are removed from your position of
Operations Manager effective April 2010.

The reason for this action is that you have been guilty of
specifically: Neg.lect of duty, violation of policy or work rule of
the officer's or employees appointing



case was
and the record was closed on

Appellee1s and Appellanfs post Appellant,
VeHnda Braithwaite, appeared at the record hearing and was represented by
Kenneth Boggs, Attorney at law. The Appellee, the Ohio Department of Youth
Services, Indian River Juvenile Correction Facility, was present through its
designee, Ms. Amy Ast, the Bureau Chief for Facilities Operations and Central
Office, and was represented by Nicole S. Moss and Komlavi Atsou, Assistant
Attorneys General.

This hearing was conducted by the State Personnel Board of Review in
accordance with Ohio Revised Code Section 124.34, which specifically provides
that an employee may file an appeal of any order filed under Ohio Revised Code
Section 124.34, within ten (10) days after having received the same with the State
Personnel Board of Review.

STATEMENT OF THE CASE
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was it excessive),
was a threat, was the force tempered once there was control of the
youth and was the injury consistent with the use of force. Again, the witness, upon
questioning explained that in this situation that the IIhandcuffingll of the youth was a
use of force.

The witness explained that he is also familiar with "plan,ned interventions", as
staff often talks about what can be done to prevent uses of force. Mr. Freeman
identified Appellee's exhibit U as a power-point training presentation on the planned
use of force policy, including, but not limited to, the section on lIact like a vet" which
are the steps to be taken prior to using a Planned Use of Force in matters that occur
on or after November 10, 2009. When referring to page 19 of said exhibit regarding
a planned intervention, one is to first assess the situation, contained the situation,
give time and distance a chance to work, employ verbal strategies, exhaust all other
options, and then use a tempered force, if needed. As such, the witness testified
that it the unit manager and/or operations man,ager, as in this case, are the

are to implement and oversee these are carried forth. The
was Ms. that was removed



On asa
case. Further, the

that the video clips make up the incident question do not
contain any audio. Moreover, Mr. Freeman stated that he knew that the youth in
question was on suicide watch and was under the psychiatric care of a couple of
institutional doctors, as well. When questioned about the youth receiving towels
while on suicide watch prior to Ms. Braithwaite entering the picture, the witness
explained that the juvenile corrections officers should not have given the youth more
than one towel. Moreover, the witness could not recall whether or not Ms.
Braithwaite had any kind of rapport with the youth in question as a reason for Mr.
Franklin having summoned her to retrieve the towels from the youth. The witness
testified that he did review Ms. Braithwaite1s statement and the youth1s medical
report wherein the youth sustained only minor injuries and/or abrasions, as result of
the use of force by the Appellant.

Upon re-identifying A.ppelleels exhibit the witness explained that Ms.
Braithwaite walks into the wet cell where the youth is located and gets one of the
towels and that1s she searches for the other towel and the youth is not confronting

any way at this time. The witness testified that Ms. Braithwaite continues to
youth for the other to el and at one point tries to take the towel

"" ..... 11"'\11,..'''"'' handcuffs one
was
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was to Ms. as an Operations anager, on

4, 2008, statin.g that any time a youth refuses to be strip searched or
placed in his room under a precautionary status the following must occur: most
notably a planned intervention must be utilized, a video camera must be present,
along with that no time will youth be held down and forced to be applied to remove
his clothing, no exceptions. Mr. Freeman testified that the youth in this situation was
not posing any threat and that he was just wearing a towel around his waist at that
time, was under observation, and that Ms. Braithwaite and others had plenty of time
to implement a planned use of force to remove the towel.

Appellee1s next witness to testify was Ms. Velinda Braithwaite who was called
as if on cross-examination. Ms. Braithwaite testified that she started employment
with the Department of Rehabilitation and Corrections on April 29, 1985, and that
she was promoted to her current position of Operations Manager in November
2006. The witness identified Appel.lee1s exhibit A as her position description, and
agreed, when q.uestioned, the duties listed thereon are accurate, including but not

as Incident Commander for all incidents affecting
absence of Superintendent,



The witness then reviewed Appellee1s exhibit Z, as a video clip of the situation
that took place on January 8, 2010 in the youth1s cell. The witness testified that on
the day question she was called to come into the unit to assist Mr. Franklin
regarding the youth who wouldn1t give up an extra towel, but she was not sure that
he had two or more towels at that time. The witness explained that she did not
respond right away as she was in her office answering call-offs and responding to
phone calls. However, the witness explained some 25 minutes later or so she
entered the youth1s suicide cell and she began utilizing verbal strategies to have the
youth give up the towel(s). The witness explained that the youth was not resistant,
nor a threat, and since the youth was not directing any anger toward her and only
being manipulative and not disrespectful, not cursing or using profanity, she thought
she could talk to him and obtain the towels. At a point later on video clip, Ms.
Braithwaite became aware that the youth in question had another towel around his
waist suicide gown. Further, as can be seen Ms.



one
options been exhausted.; described for the camera the Justification for the
physical response; identify the youth involved by name and the ODYS number, and
the youth behavior(s) that validate the need for the physical response., (8) identify
each staff member to be involved in the physical respon.se and the specific role of
each staff member in the planned response.; and (9) notify medical staff can inquire
about the youth1s medical conditions. See Appellee1s exhibit Q, section IV (C).
Moreover, the witness agreed that the previously Planned Intervention Training for
Supervisors conducted on November 10,2009, emphasized the responsibility of the
Incident Commanders to assess the situation, to contain the situation, to use time
and distance, to utilize verbal strategies, and to exhaust all other options prior to
authorizing the use of force. See Appellee's exhibit U.

Moreover, the testimony revealed, by the Ap,pellanfs own admission, that
when she applied handcuffs to the youth's right wrist that such an action constituted
a use force.



The witness then testified with regards to the Planned Intervention Training for
Supervisors, a program she developed from August 2009 to October 2009 and
started training on the same in November 2009. See Appellee1s exhibit U. The
witness explained that the planned intervention training was in the form of a
PowerPoint train.ing session and that she assisted in the training module, as she
was one of the instructors on the training, along with verifying that Ms. Braithwaite
attended the training session in November 2009, as welt The witness then reviewed
Appellee1s exhibit Z, as a series of video clips that were put together in
contemplation of this case. The witness testified that it appeared as though Ms.
Braithwaite1s verbal strategies were not being successful, and that once she had
assessed the scene and the youth's unwillingness to give up the towel, she as the
Operations Manager should have sought additional help. The witness reiterated that
the agency has been training staff not to engage in force without exhausting all
means before any force is utUi.zed, because of the previous lawsuit that had been
filed Department. Furthermore, the witness that the taking of the

escalated the situation, as youth. are
she

on.



to
exhaust the training strategies that she had been taught, to only use
force as a last resort, along with becoming physically involved with a youth when
she was the acting Incident Commander, along with not implementing a planned
use of force.

On cross-examination, Ms. Ast agreed, when questioned, that not every time a
call comes in with the control center requesting an Operations Manager to be
present in the unit that it requires a planned use of force to take place. Further, the
witness testified that it is not an uncommon practice to cuff the youth who are not
compliant. However, the witness testified that when one uses time and distance and
verbal strategies and if ifs determined that force is to be utilized, then one has to
have a good record and documentation to justify it, as that is the focus of having
received the training that Ms. Braithwaite had. Moreover, the witness agreed when
questioned that Ms. Braithwaite is not trained solely to only be a verbal strategist,
but is trained to assess a situation, and to a team to get the Job
done, as supervisor.



was on __ 1 ...'1 __

a blanket, no other items, no _" ...,_....,' ..._.
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youth policy, as well. However, to the contrary to her previous testimony, the witness
explained that she gave the youth in question the right to take a shower earlier that
morning and that she knew he was going to use a towel to dry off.

The witness then identified Appellee's exhibit I, as an e-mail dated February 4,
2008 which she received regarding strip searches of youth at the agency. The
witness testified that prior to February 2008 if a youth was noncompliant and on
suicide watch, and that if the youth would not undress they would forcibly undress
the youth, and as result the above noted e-mail that was issued by Mr. Chris
Freeman, the then Operations Administrator, a planned intervention policy was put
in place,. and at no time were staff to forcibly allowed to remove a youth's clothing.
The witness explained that she did not consider the towel clothing when trying to
remove the towel from the youth in question. Further, the witness explained that she
had been instructed to place youth in cuffs, if noncompliant without using a planned
use of force on mental health patients, and that she's been doing that since 2008.

on other hand, the itness testified she never been on any
and had never been way to

L



as W,
which she typed there were 10 other co-workers the six being
witnesses of the incident, and that her report did not mention anyone else even
attempting to apply verbal strategies to the youth in question, nor did any other
individual assist in the incident, as well. When questioned about what the criteria
here has to be present before the witness would cuff a youth, she simply stated that
if the youth wouldn't give up the towel, at that point, he was noncompliant, affording
her the right to cuff him. Additionally, when questioned, the witness agreed that she
did what she felt was right, even though her recent training may have contradicted
past practices at the institution.

FINDINGS OF FACT

The Appellant, Velinda Braithwaite, as an Operations
the Ohio ~:",,,,,:~,~~II"+~""''''''''+

for
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see
effective October 1 2009; see

Policy, 1
Appellee1s exhibit N; (4) Management of Resistant Youth, Physical
Responses and Documentation, Restraints and Seclusion in May 2009;
see Appellee1s exhibit K and (5) General Work Rules, revised July 8,
2009; see Appellee1s exhibit T. Moreover, Ms. Braithwaite when
questioned also admitted that she had received eight hours of Plann·ed
Intervention Training for Supervisors and signed an acknowledgment
form on November 10, 2009, see Appellee1s exhibit L. In addition, the
Appellant's testimony revealed that, III know what he planned use of force
is. I know when to implement a plan to use of force...." as well.

b. The Appellee did prove, by a preponderance of the evidence, that the
Appellant was guilty of being neglectful in hers duty when she failed to
implement a planned use of force, as the evidence clearly indicated that
she had the time to do so, prior to utilizing force on the youth in question.

c. Appellee did prove, by a preponderance of the
was



The Appellee did prove by a preponderance the evidence that Ms.
Braithwaite received all of her procedural due process rights through a pre
disciplinary hearing notice and hearing.

The Jurisdiction of this Board to conduct this hearing was established by
Ohio Revised Code Section 124.34.

CONCLUSIONS OF LAW

As in any disciplinary appeal before this Board, Appellee bears the burden of
establishing by a preponderance of the evidence, certain facts. Appellee must
prove that Appellant's due process rights were observed, and that it substantially
complied with the procedural requirements established by the Ohio Revised Code

that
O.R.C.§



O.R.C. § 1 38
Ohio was
notified of a pre-disciplinary hearing. The
Appellant notice of the charges against her and an opportunity to respond
to those charges. Accordingly, the undersigned Administrative Law Judge finds that
Appellee substantially complied with the procedural requirements established by the
Ohio Revised Code and Ohio Administrative Code in removing Appellant.

This Board's scrutiny may, therefore, proceed to the merits of the charges
made against Appellant. Appellee established by a preponderance of the evidence
that it had established standards of conduct and that such standards had been
communicated to Appellant. According to the O.R.C. § 124.34 Order, Appellant's
removal was based upon her neglect of duty and for violating her Last Chance
Agreement.

§ 124.34(E) defi·nes a "last chance agreement" to mean an
by both an appointing authority and an officer or employee of the

that describes the type of behavior or circumstances that,
to of or without

of ...,..,.'''1,..,.'.,



to do a can
done, but it may

import an absence care or doing or
omission of a given act. And it may mean a desig.ned
refusal, indifference or unwiUing.ness to perform one's
duty. Black's Law Dictionary 1031 (Deluxe 6th Ed.
1990).

For the Appellee to establish that an employee committed neglect of duty,
the Appellee must demonstrate that a duty upon the part of the employee existed,
the employee knew of that duty, and that knowing of that duty, the employee
breached that duty.

As was revealed by the testimony, the Appellee did prove by a
preponderance of the evidence that the Appellant was neglectful of her duties. The
documentary and testimonial evidence revealed that the Appellant knew of the
established standard of conduct with regards utilizing and implementing planned
uses force. Further, the evidence revealed that the Appellant as an Operations

was the on-site Incident Commander on 8, 201 or
charge, when the use of force



RECOMMEND·ATION

RECOMMEND
April

Appellant's appeal be DENIED, as the
her last chance agreement.
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