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a thorough examination of the entirety of the record, including a of the
Report and Recommendation ofthe Administrative Law Judge, along with any objections to
that report which have been timely and properly filed, the Board hereby adopts the
Recommendation of the Administrative Law Judge.

Wherefore, it is hereby ORDERED that Appellant's reduction be MODIFIED to a
fifteen-day suspension.



REPORT AND RECOMMENDATION

To the Honorable State Personnel Board of Review:

This cause came on to be heard on April 12, 2011, pursuant to Appellant's
timely appeal of his disciplinary reduction. Appellant was present at record hearing
and was represented by Robert C. White and James R. White, attorneys at law.
Appellee was present at record hearing through its designee, Warden Marc Houk,
and was represented by Assistant Attorney General Komlavi Atsou. Jurisdiction of
the Board to hear this matter was established pursuant to R.C. 124.34.

124.34 Order of Reduction issued to Appellant stated as grounds



Appellant confirmed that one of incidents which the basis for his
reduction in rank took place on September 30,2009. He recalled that he was called
to the Segregation Unit three times that evening to address problems involving
Inmate Eden and noted that the first two times he was able to resolve the situation
using verbal communication. Appellant indicated that when he returned to
Segregation the third time, Inmate Eden was violently kicking his cell door and the
cuff port in the door was open. He stated that he instructed Inmate Eden to stop
kicking the door and cuff up, and when Inmate Eden refused and cursed at him,
Appellant administered a burst of OC through the cuff port into the cell.

Appellant recalled that after he deployed the OC, Inmate Eden hid in the
cell's shower area and failed to respond to Appellant's to come out; the
inmate was not visible from the door. He noted that had a responsibility to check
on
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or the lock. He noted that doors kicked open past and supervisors
are responsible for making sure that the cells are secure. Appellant testified that he
instructed Lt. Washington to check the door's integrity after Inmate Eden had been
removed from the area, and that he reported that the door was secure. He
acknowledged that he did not follow the steps for a planned use of force response
prior to spraying the OC into Inmate Eden's cell and did not videotape the incident
or assemble a cell extraction team.

Appellant testified that prior to the incident, Major Foley had told the officers
to enforce the rules and have a regimen for inmates to follow so that they knew how
to conduct themselves. He observed that LorCI is a reception facility and inmates
coming into the system do not know how to act properly. Appellant stated that
Major had instructed personally remedy situations arising on the



Appellant that after 146 up, Inmate
Boone 144's cell; Inmate Boone 144 had stopped kicking his door but was still
refusing to cuff up, so Appellant deployed OC into his cell. He noted that it is his
practice to deploy OC as needed, wait briefly, and then re-instruct the inmate.

Appellant stated that while he was at Inmate Boone 144's cell, two other staff
members were walking Inmate Boone 146 down the range to be decontaminated.
He recalled that Inmate Boone 146 began to yell out "make them kill you" to the
other inmates and was encouraging them to continue their disruptive behavior.
Appellant testified that he went down the range to Inmate Boone 146 and instructed
him three separate times to be quiet and face the wall; the third time, after Inmate
Boone 146 swore at him and made other comments, Appellant sprayed him with
OCt He confirmed that when questioned by the Use of Force committee during the
administrative investigation he told them that he deployed the third blast of OC

OC it was
did



A.ppellant confirmed has use including
planned and reactive uses of force. He that reactive force is spontaneous
and appropriate only when there is an imminent danger; where there is no imminent
danger, planned use of force should be utilized. He explained that when
implementing a planned use of force, the first step is to communicate verbally with
the inmate. Appellant noted that when verbal communication does not defuse a
situation, the next step is typically to call a negotiator and to warn the inmate that
you intend to use planned force if the targeted behavior does not cease. He
acknowledged that Appellee's policies require that a video record be made of any
planned use of force incident.

Appellant stated that a cell extraction is different than a planned use of force.
He noted that he has never attended on cell extraction, although it is held

annually for employees who are designated as being on the cell
that assembling a



Appellant indicated that the institution's previous major, Major Redwood, had
directed officers to stop inmates from kicking cell doors as quickly as possible. He
noted that he was personally made aware, through family members also employed
by Appellee, that cell doors had been kicked open by inmates at other institutions.
Appellant stated that Major Foley had instructed officers to follow policy and he
believed that the directive previously put in place by Major Redwood was not
inconsistent with Appellee's policies.

He recalled that after the Boone incident, use of force and cell extractions
were major topics of discussion; Appellant did not recall any specific discussions
regarding the policies prior to that time. He noted that Major Foley made DC readily
aVc~lIaDle to although to mean was

use OC
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noted that the inmate was of two Corrections
Officers, and could have been escorted to another area to eliminate his ability to
disrupt the other inmates. Warden Houk that in some instances a verbally
abusive inmate can form an adequate basis for use of force.

The witness noted that while it is important to respond in a timely manner to
situations within the institution, officers must also follow Appellee's policies and
procedures in doing so. He agreed that the incident reports and statements made
by corrections staff contained numerous mentions of concern for the integrity of the
cell doors and locks. Warden Houk reca.lled that he had heard a rumor years prior
to the incident about a door being kicked open by an inmate at ManCI but did not
know whether or not the rumor was true and noted that he has never personally
seen a cell door be kicked open.

witness ,...,-...t"" ...lr~~.,...

the incident involving



Cheers he saw "play" the door's
entering the cell; he noted that the safe occupied by Inmate Eden at that
had a different type of door than the cell he occupied on September 30, 2009. The
witness indicated that on September 30,2009, Inmate Eden's cell was a standard
segregation cell with a standard all-metal door, approximately 2.5" thick and
containing a cuff port.

,Keith Foley testified that he is presently employed by Appellee at LorCI and
holds the rank of Major. He stated that he supervises Lieutenants and Captains,
assists with post orders and policies and has overall responsibility for security
issues at the institution. The witness recalled that he has been employed by
Appellee since 1996 and moved to LorCI in 2009, replacing Major Redwood at the
facility.



Foley aware Inmate
Eden of a directive that had supposedly issued by Major Redwood to take
immediate action, including the use OC, cell doors were being kicked. He
noted that the corrections staff should have followed his directives, and not those
issued by prior supervisors. He observed that he does not consider the integrity of
doors and locks in the institution to be an issue.

David Less testified that he is employed by Appellee as the Health Care
Administrator at LorCL He indicated that he is responsible for managing the
medical aspects of inmate care and related policies and procedures of the
institution. The witness confirmed that is familiar with OC and explained that OC
is a chemical agent derived from the pepper plant. He stated that the spray is used
as an irritant or inflammatory to a person under control and works by
burning. the eyes and nasal mucosa.



and failed to respond had a duty to
or not the inmate had caused injury to himself; he didn't know and could

not see the inmate, and needed to react quickly. He stated that Appellant was
required to make a quick decision as to whether he should enter the cell or wait for
back up and conduct a cell extraction. Lt. Washington indicated that it was
appropriate for Appellant to deploy OC while in the cell because he still needed to
control the inmate's actions.

The witness testified that the deployment of OC represents the least amount
of force a Corrections Officer can use to control an inmate's actions. Lt.
Washington stated that using OC represents less force than putting your hands on
someone and is not life-threatening, so it is safer for everyone involved. He agreed
that when corrections staff determines it is possible, medical staff should be
contacted before deploying OC.



witness he 1
Inmate Boone 146 the corrections officers him walked toward
other end of the hallway. He testified that he was not close enough to Inmate
Boone 146 to say what happened between Appellant and the inmate, but noted that
simply because the inmate was cuffed it did not mean that he did not present a
threat. Lt. Washington observed that if the inmate was being disruptive and
encouraging others to be disruptive, it would have been consistent with the Use of
Force policy for Appellant to deploy ac.

The witness stated that he believed that Appellant's use of ac in the
incidents involving Inmates Eden, Boone 144 and Boone 146 was appropriate. He
testified that neither Warden Houk nor Major Foley ever told him that using ac was
simply an excuse to avoid using a cell team.



and c
refused, Appellant administered a burst of OC through port into the cell.
Inmate Eden stopped kicking the door and hid the shower area of his cell, where
Appellant was not able to see him, and failed to further respond to Appellant. When
Inmate Eden hid in his shower and failed to respond, Appellant had a duty to
consider whether or not the inmate had caused inJury to himself.

Appellant ordered Officer Candlish to open the cell and entered the cell
alone. Upon entering, Appellant was able to see that Inmate Eden was on the floor
of the shower with something wrapped around his head, but was not otherwise in
distress. Appellant deployed OC a second time before exiting the cell. Inmate

subsequently cuffed up and was removed from his cell and taken to medical
for decontamination.
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possible to stop inmates from kicking cell doors The institution's
major at the time of the incidents, Major Foley, had instructed officers to follow
policy; he did not specifically override the directive issued by Major Redwood,
although he and Warden Houk were aware of the directive and had discussed their
desire to change the practice.

In October 2009, Captain Desi Cheers entered Inmate Eden's cell without the
presence of a cell extraction team and used physical force to control the inmate.
Captain Cheers received no discipl.ine as a result of the incident.

CONCLUSIONS OF LAW

,__ ._ .......'_ bears burden of
Appellee
it ...,""""""...,,,........



a
the charges him an respond to

those charges. Accordingly, I find that Appellant's pre-disciplinary due process
rights were observed. I further find that Appellee substantially complied with the
procedural requirements established by the Ohio Revised Code and Ohio
Administrative Code in reducing Appellant.

This Board's scrutiny may, therefore, proceed to the merits of the charges
made against Appellant. Appellant's reduction was based upon his failure to follow
Appellee's cell extraction policy (policy #310-SEC-29) during the September 30,
2009, incident involving Inmate Eden; and his failure to utilize a negotiator, failure to
use a planned use of force, failure to follow Appellee's cell extraction policy, and
use of excessive force during the November 1 2009, incident involving Inmate
Boone 144 and Inmate Boone 146.

instant
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and/or the than control the a
elected to stop the inmate's actions by using a lesser amou.nt of force ­
instruction, and then a blast of OC. His actions were in conformance with past
practice that had arisen from Major Redwood's earlier directive.

Once the OC had been deployed, Inmate Eden's actions created a
secondary situation, where it became incumbent upon Appellant to check on the
inmate's physical condition; he evaluated the situation and the potential risk and
responded quickly by entering the cell to ensure the inmate's safety. Although it
may not have been necessary for Appellant to deploy DC a. second time, upon
seeing that the inmate was not in medical distress, Appellant was not charged with
an excessive use in this situation. Having deployed the DC, it was
necessa.ry from his to me



As involving once OC into
cells, it became necessary to remove the inmates for medical evaluation and

decontamination. In this instance, both initially refused to cuff up; Appellant testified
that the two inmates were the ringleaders of the situation occurring on the range
and that controlling their behavior was essential to gaining control of the situation as
a whole. Appellant had a variety of options to consider in dealing with the situation
and circumstances presented, including utilizing a negotiator, implementing a
planned use of force or assembling a cell extraction team. Testimony established
that although Inmates Boone 144 and Boone 146 had stopped kicking their cell
doors, numerous other inmates on the range were still yelling and kicking their
doors. Rather than dealing with each individual offender in the Unit who was
engaging in disruptive behavior, Appellant elected to remove the two inmates who
he had were inciting. the others to be disorderly. Although the
immediate threat to the safety and security of the institution arising from Inmates

144 1 had abated, the threat from
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presented at record hearing of a written reprimand to maintain
professionalism issued on October 13,2009. U.pon consideration of the testimony
presented and evidence admitted, I find that reduction in pay and position from the
rank of Correctional Captain to Correction Officer was not an appropriate
disciplinary response in the instant matter. Appellee failed to meet its burden of
proof with regard to the charges of failing to follow Appellee's cell extraction policy
(policy #310-SEC-29) during the September 30, 2009, incident involving Inmate
Eden and the November 12,2009, incident involving Inmates Boone 144 and 146;
his failure to utilize a negotiator during the November 12, 2009, incident; and his
failure to use a planned use of force during the November 12, 2009, incident.
Appellee met its burden of proof with regard to the charge of use of excessive force

the November 1 2009.


